
T
he outsourcing of legal work raises specifi c issues in relation 
to the outsourcing lawyer’s obligations to his client. Six Bar As-
sociation Ethics Committees and the American Bar Association 
Standing Committee on Ethics and Professional Responsibility 
have released opinions discussing the outsourcing of legal 

work. All of the opinions have concluded that a lawyer in the U.S. can 
outsource legal work and, at the same time, satisfy his ethical obliga-
tions. Arguably, the opinion that carries the most weight is the one 
released by the American Bar Association in August 2008. One novel 
point about the ABA Opinion, as opposed to those by the individual bar 
associations, is the noticeably conciliatory tone with regards to out-
sourcing both generally and specifi cally within the legal profession. The 
opinion comments that: “The outsourcing trend is a salutary one for our 
globalized economy.”

It is the digest to the New York Opinion, however, that most succinctly 
consolidates the major ethical issues for consideration:

“A New York lawyer may ethically outsource legal support services 
overseas to a non-lawyer, if the New York lawyer (a) rigorously supervis-
es the non-lawyer, so as to avoid aiding the non-lawyer in the unauthor-
ized practice of law and to ensure that the non-lawyer’s work contributes 
to the lawyer’s competent representation of the client; (b) preserves 

the client’s 
confi dences and 
secrets when 
outsourcing; (c) 
avoids confl icts 
of interest when 
outsourcing; (d) 
bills for out-
sourcing appro-
priately; and (e) 
when necessary, 
obtains advance 
client consent to 
outsourcing.”

A number of 
issues prevail 
across the 
opinions. These 
relate to: the 
unauthorized 
practice of law; 
competent 
representation; 
confl icts of 
interest; client 
confi dences and 
secrets; the duty to disclose; and billing appropriately. 

While individual states reference their own particular rules of con-
duct, there is suffi cient overlap that, for the purposes of understanding 
a lawyer’s ethical obligations when outsourcing legal work overseas, 
reference to the ABA’s Model Rules of Professional Conduct (MRPC) is 
suffi cient. The following are some of the most crucial areas of concern.

Unauthorized Practice of Law: MRPC, Rule 5.5 (a): “A lawyer shall not 
practice law in a jurisdiction in violation of the regulation of the legal 
profession in that jurisdiction.”

T
he opinions conclude that outsourcing legal work overseas 
does not constitute aiding and abetting the unauthorized prac-
tice of law, where the outsourcing lawyer enacts an appropri-
ate degree of supervision. The necessity to supervise is analo-
gous to the duty owed when delegating work to a paralegal. 

The physical degree of separation inherent in the offshore outsourcing 
relationship may make this act of supervision somewhat more diffi cult 
from a practical perspective. The outsourcing lawyer should undertake 
appropriate due diligence to determine the competence of the legal 
outsourcing company in performing the desired services. Proactive 
steps that can be taken in terms of supervision include the review of 
communications between and among the outsource provider, attorney 
and client and the instigation of a defi ned protocol for quality check-
ing of assignments. Work with your chosen LPO provider to create a 
documented, defensible process, which if necessary, can be referenced 
in a court of law, as evidence that an appropriate system of supervision 
was in place.

The crucial issues are that, at all times, the U.S. lawyer retains 
ultimate responsibility for the outsourced work and is subject to the 
particular State Bar Acts and Rules of Professional Conduct relating to 
violation of professional responsibilities.

Duty of Competent Representation: MRPC, Rule 1.1: “A lawyer shall 
provide competent representation to a client. Competent representa-
tion requires the legal knowledge, skill, thoroughness and preparation 
reasonably necessary for the representation.”

The opinions provide an extended checklist that I have paraphrased 
below for U.S. lawyers contemplating outsourcing legal work overseas. 
Adherence to this list helps ensure compliance with the duty to com-
petently represent one’s client. The list, however, is neither all encom-
passing nor compulsory in each and every outsourcing situation. The 
checklist includes:

Conduct reference checks; investigate the background of the lawyers, 
non-lawyers and service provider; interview the principal lawyers in-
volved in your matters and assess their educational background; inquire 
into the vendor’s hiring practices to evaluate the quality and character 
of the employees likely to have access to client information; investigate 
the security of the provider’s premises and computer network; conduct 
a site visit; assess the country to which services are being outsourced 

for its legal training, judicial system, legal landscape, disciplinary sys-
tem and core ethical principals; and disclose the outsourcing relation-
ship to the client, and obtain informed consent.

Protecting client confi dences and secrets and the Duty to Disclose: 
MRPC, Rule 1.6: “(a) A lawyer shall not reveal information relating to the 
representation of a client unless the client gives informed consent, the 
disclosure is impliedly authorized in order to carry out the representa-
tion or the disclosure is permitted by paragraph (b).” 

The outsourcing lawyer in virtually all instances will be under a duty to 
disclose the nature of the outsourcing relationship to his or her client. 
If any client confi dential information is to be disclosed, then the client 
must be informed. The implied authorization Rule 1.6(a) relates to the 
disclosure of client confi dential information within a law fi rm. The ABA 
Opinion comments that where the relationship between the fi rm and 
the individuals performing the services is attenuated, as in a typical 
outsourcing relationship, no client confi dential information may be 
revealed without the client’s informed consent. It is diffi cult to envisage 
a legal outsourcing engagement that does not involve client confi dential 
information, and thus in each and every situation, it is recommended 
that the client provides informed consent.

The San Diego County Bar Association Ethics Opinion 2007-1 com-
ments that an additional duty of a lawyer who outsources work, whether 
within the U.S. or abroad, is to “maintain inviolate the confi dence, and 
at every peril to himself or herself, to preserve the secrets, of his or her 
client” (see California Business & Professions Code Section 6068(e)). 
This additional duty extends beyond the requirements as set out in Rule 
1.6(a), and compels the outsourcing lawyer to take proactive steps 
to ensure the preservation of client confi dential information. These 
proactive steps can include requiring potential providers to demonstrate 
compliance with and/or certifi cation by independent facility and security 
auditing bodies, such as SAS 70, IS0 27001, HIPAA or EU Safe Harbor. 
Ensuring that potential providers’ internal information and facility secu-
rity procedures meet the stringent standards imposed by the aforemen-
tioned organizations, assists in compliance with this additional duty.

Billing for outsourced legal support: Model Rules of Professional Con-
duct, Rule 1.5: “(a) A lawyer shall not make an agreement for, charge, or 
collect an unreasonable fee or an unreasonable amount for expenses.”

The issue of how to bill appropriately for outsourced legal support 
services has not been determined defi nitively as yet. There is consen-
sus across the ABA and individual State Bar Association Opinions, that 
a simple pass-through of the cost of the services together with appropri-
ate billing for supervision and overhead are permissible. However, the 
issue of whether a reasonable mark-up of the cost of the outsourced 
support is allowed warrants further debate. In Formal Opinion No. 00-
420, the ABA concluded that a law fi rm that engaged a contract lawyer 
could mark-up the cost, provided that the total charge represented a 
reasonable fee for the services provided to the client. The ABA Opinion 
08-451 comments that the overarching requirement is that the fee 
charged should not be unreasonable. What is abundantly clear is that in 
the absence of a prior agreement with the client authorizing a mark-up 
on the cost of the services, then the lawyer may only bill the client the 
actual cost in addition to a reasonable allocation of associated over-
head.

I
s Toyota’s widely-publicized gas pedal recall the appropriate rem-
edy that everyone has been waiting for, or is this merely a quick-
fi x approach to cover up a deeper rooted problem with its runaway 
cars? One thing is sure: With sales of eight models halted, and 
its pristine image for quality heavily dented, the manufacturer is 

desperate to get out of the death spiral that could shake its very core.
Good cause exists to question the manufacturer’s actions. Re-

ports indicate that since 1999, Toyota and Lexus vehicles have been 
involved in 815 accidents related to sudden acceleration, resulting in 
19 deaths - more than all other vehicle manufacturers combined. As 
the problem mounted, Toyota initially blamed the problem on poorly-
designed fl oor mats, resulting in a recall of 5.5 million vehicles. Then, 
as the problem seemed to continue, Toyota changed its position and 
blamed a faulty gas pedal design for the problem, resulting in a recall 
of another 2.3 million vehicles and the suspension of sales for eight 
of its vehicles altogether.

But, CTS Corp., the supplier who has manufactured the gas pedals 
since 2005 and who is the primary recipient of Toyota’s blame, casts 
serious doubt on whether its products are to blame. As CTS points 
out, the sudden-acceleration problem dates back to 1999, years be-
fore CTS began supplying the gas pedal. It is also of note that CTS has 
been honored three times by Toyota since 2005 for exceeding quality 
expectations.

More doubt is cast on Toyota’s gas pedal fi x by reviewing the U.S. 
vehicle safety records of the runaway vehicles. As reported by the Los 
Angeles Times, of the 2,000-plus complaints of sudden acceleration in 
Toyota and Lexus vehicles from motorists, only 5 percent cited a stick-
ing gas pedal as the source of the problem. The Los Angeles Times 
further reports that the National Highway Traffi c Safety Administration, 
the U.S. agency that governs federal vehicle safety, has conducted 
eight investigations into sudden-acceleration problems with Toyota ve-
hicles over the past seven years, and found that none of the incidents 
were caused by a sticking gas pedal.

So, what is the problem? Some automotive safety experts fear that 
it is a latent defect in the vehicles’ electronic throttle system. And, 

this would explain why the problem is identifi ed by vehicle owners as 
sudden acceleration, as opposed to the vehicle remaining at a con-
stant speed when the gas pedal is no longer depressed. If a vehicle 
was traveling 65 miles per hour and the gas pedal stuck at that 
position, the car would continue traveling at that 
same rate of speed after the driver’s foot 
was removed from the gas pedal. 
A problem to be sure, but not 
the main issue complained 
of by motorists. Case in 
point is the August 
2009 incident where 
off-duty California 
Highway Patrol 
offi cer, Mark 
Saylor’s, 2009 
Lexus ES 
300 acceler-
ated to 120 
miles per 
hour before 
smashing into 
the back of a 
SUV and bursting 
into fl ames, killing 
four occupants of 
the vehicle. One more 
important fact: The Lexus 
ES 300 is not one of the 
vehicles that are subject to the 
Toyota stop-sale.

If the actual problem is, in fact, a latent de-
fect in the electronic throttle system, this could prove 
to be a much more costly and lengthy fi x than simply adding a metal 
shim to the back of a gas pedal. Could Toyota be taking a course of 
action that puts economics ahead of human life? It would not be the 
fi rst time a manufacturer has taken such a tact.

In the early 1970’s, Ford Motor Co. was accused of knowingly allow-
ing a dangerous gas tank design to be released on its popular Ford 
Pinto. After several Pintos exploded when struck from behind, resulting 

in numerous fatalities, Ford came under attack for not issuing a recall. 
However, concern turned to anger when it was alleged that Ford was 
said to have conducted a cost-benefi t analysis, weighing the cost to 

repair the known faulty vehicles versus the cost of paying out 
the damage claims that were expected to arise. 

Nearly 40 years later, the incident is still 
often referred to as an “episode of 

great corporate malfeasance.”
So what of Toyota’s 
decision to lay blame at 

the doorstep of the 
fl oor mat and gas 

pedal? Well, it’s 
highly question-

able. While 
this may 
address the 
situation, 
much of the 
evidence 
points to a 
contrary - and 

potentially 
much more 

costly - prob-
lem, The question 

remains whether this 
is really a genuine effort 

to correct the problem, or 
whether it is an effort to show 

some kind of wide-scale solution 
that will enable the company to start sell-

ing cars again. 
This would certainly not be the fi rst time Toyota has distorted the 

facts in favor of economic gain.
Whatever the case with the gas pedal fi x, one thing is certain: If 

Toyota gets it wrong, it could very well turn a signifi cant problem into a 
catastrophic one. One can only hope that all of the evidence pointing 
to this being an inappropriate wrong fi x is wrong, and that this dark 
episode in consumer safety will be closed forever.
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Could Toyota be taking a course of action that puts economics
ahead of human life?


